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EPA’swater quality standardsregulationsrequire Statesto adopt and implement an antidegradation
policy containing the minimum requirements for such a policy. The antidegradation policy is a
component of the Surface Water Quality Standards in the State’ s overall water quality program.
[See K.A.R. 28-16-28c(a)]

Theintent of the antidegradation policy isto limit dischargesand other activitiesthat will negatively
impact water quality, impair designated uses, or threaten to impair designated uses of surfacewaters.
The antidegradation policy provides a baseline level of protection relative to established water
quality criteriato all classified surface waters, and ahigher level of protection to those waterbodies
recognized as unique ecologically, highly valued for its resources, or having high water quality.

Thefederal antidegradation guidance presentsthreetiersfor maintaining and protecting water quality
and designated uses:

1 Thefirst tier (Tier 1) providesa*“floor” which protects existing uses. Water quality
must be preserved to protect and maintain those existing uses. Activities that would
lower water quality below levels necessary to maintain existing uses are prohibited.

2. The second tier (Tier 2) provides protection to high quality waters where water
quality exceeds the criteria associated with the assigned designated uses. Limited
water quality degradation isallowed in high quality waters where the degradation is
necessary to accommodate important social or economic development, but only if
designated uses are still maintained and the highest statutory and regulatory
requirements for al point sources of pollution and al cost effective and reasonable
best management practices for nonpoint sources of pollution are achieved. Public
participation is required before allowing alowering of water quality.

3. Thethird tier (Tier 3) provides special protection for Outstanding Resource Waters,
such as those waters in National and State Parks, wildlife refuges, outstanding
fisheries, and other waters of unique recreational or ecological value. Although
activities that may create temporary reductions in water quality are allowed, any
activities that would permanently lower water quality of these surface waters is
forbidden.

Kansas provides protection to classified surface waters equivalent to the three tierslisted abovein
the Outstanding National Resource Water (Tier 3) and General Purpose Water (Tier 1 or Tier 2)
classifications described below. Additionally, Kansas provides a level of protection frequently
referred to as Tier 2%, to waters classified as Exceptional State Waters, also described below.

During development of anew national pollutant discharge elimination system (NPDES) permit, or
when considering anincreasein treatment capacity or dischargevolume, or thedischarge of additional
pollutantsto an existing permit, the Department will determine effluent limitationsto maintain both



the existing water quality conditions and a so those necessary to maintain existing uses and achieve
stream designated uses.

For Tier 2 waters, the Department will also evaluate potential nonpoint sources of pollution in the
same surface water segment as the point source discharge. The evaluation will determine whether
nonpoint sources have the potential to contribute the same pollutantsto the surface water segment as
the point source discharge. If potential exists, cost effective and reasonable best management
practices (BMPs) will be identified for those nonpoint sources of pollution for which statutory or
regulatory requirements require compliance with water quality standards (i.e. non-NPDES animal
feeding operations, on-site wastewater treatment, etc.). Wheretheidentified BMPsarenot in place,
the regulatory authority responsible for enforcement of the BMPs will be notified and a written
schedule for implementation of the BMPs requested.

Current statutes and regul ations addressing nonpoint source pollution include:

1. K.SAA. 2-2438a et seq. - addresses proper pesticide use. Note: discharge of
pesticidesfrom point sourcesisrarein Kansas. Since adischarge of apesticidefrom
a new or expanded point source into a Tier 1l water is requisite to initiate a
antidegradation review, it is equally rare that areview will involve an evaluation of
pesticide application.

2. K.A.R. 28-18-1 et seq. - addressesrequirementsfor livestock production which have
apotential to pollute.

3. K.A.R. 28-5-1 et seq. - addresses proper on-site wastewater treatment.

Outstanding National Resour ce Water

If the receiving surface water is classified as an Outstanding National Resource Water
(ONRW), new or expanded discharges will not be allowed (Tier 3 waters).

Exceptional State Water

If the receiving surface water is classified as an Exceptional State Water, the permit limits
derived must provide protection to existing usesand existing water quality (Tier 2v2waters).
Designated uses must be protected and maintained once adesignated useisrealized. Permit
limits for discharges to Exceptional State Waters will typically require maintenance of
existing water quality. Existing water quality may be lowered only if the Department
determinesthat thereisan important social or economic need tolower existing water quality,
as demonstrated through the guidelines provided in EPA’s guidance document “Interim
Economic Guidance for Water Quality Standards, March 1995" (EPA-823-b-95-002).

General Purpose Water

If the receiving surface water is classified as a General Purpose Water, the permit limits
derived must provide protection of existing uses (Tier 1 and Tier 2 waters). Where existing



water quality in General Purpose Waters exceeds water quality criteria set forth in the
regulations, the existing water quality will be maintained and protected (Tier 2 waters).
Existing water quality may be lowered only if the Department determines that there is an
important social or economic need to lower existing water quality, as demonstrated through
theguidelinesprovidedin EPA’ sguidance document “ I nterim Economic Guidancefor Water
Quality Standards, March 1995" (EPA-823-b-95-002).

However, if after satisfaction of public participation and intergovernmental coordination
requirements, adetermination ismade by the Department, based on important economic and
social devel opment of thearea, degradation of existing water quality conditionsin exceptional
state waters or general purpose waters is acceptable and will maintain existing and attained
designated uses, the lower water quality will be allowed.

If adeterminationismade by the Department that alowering of water quality isacceptablebut
will not preservewater quality conditions necessary to maintain designated uses, then KDHE
may initiate a process for changing the designation as stated in K.A.R. 28-16-28d(c)(1).
However, pursuant to K.A.R. 28-16-28d(c)(1), existing usesmay not beremoved unlessthey
are replaced by uses requiring more stringent criteria.

When measurable surface water quality degradation is considered, the following statement will be
included in the permit public notice:

"Thispermit will allow ameasurableincreasein certain pollutant parameters above existing
water quality, but not above concentrationsnecessary to maintain existing and designated uses
(andif applicable... and to protect designated critical habitat for threatened and endangered
species).”

Public comment isinvited during the permit public notice period for reconsideration or support of the
Department action. Intheevent of significant publicinterest or concern, KDHE will conduct apublic
hearing on the proposed permitting action.

Certain activities, such asthe construction, installation or maintenance of roads, bridges, pipelines,
water intakes, dikes, levees or dams, may entail atemporary and localized lowering of surfacewater
quality that would not, under normal circumstances, pose asignificant long-term risk to the existing
or designated usesof theimpacted surfacewater. Such activitiesmay beallowed by KDHE provided
reasonable precautions (i.e., pollution control practices) are taken to minimize the impact of the
activities on surface water quality.

Whereanintentional or unintentional release of pollutantsfrom apoint sourceresultsin contamination
or potential contamination of analluvial aquifer that threatensto preclude attainment of the designated
useof thealluvial aquifer or itsassociated surfacewater, the antidegradation provisionsof theKansas
Surface Water Quality Standards shall apply.

Any new or expanded source of pollution subject to theinteragency review provisionsof the Kansas
Environmental Coordination Act or Section 404 of the Federal Clean Water Act and requiring a
permit, license, or certification from KDHE to discharge wastewater must undergo a formal
certification review by KDHE. The certification will ensurethat (1) the source of pollution will not



violate any of theterms or conditions of the Kansas Surface Water Quality Standards or the Federal
Clean Water Act and (2) al applicableminimum standards of design and minimum pollution control
practices are used to minimize the impact of the pollution source on surface water quality.

KDHE may allow anew or expanded source of thermal pollution to dischargeinto aclassified surface
water provided that (1) the source of thermal pollution meets all applicable technological effluent
[imitationsand minimum standards of design, (2) thedischargewill not violateany of theaquaticlife
support criteriaof K.A.R. 28-16-28¢(c)(2), and (3) any lowering of surface water quality resulting
fromthedischargeis, inthejudgement of the Director, necessary for theaccommodation of important
social and economic growth in the geographical vicinity of the discharge. KDHE will not allow any
thermal pollutionto dischargeinto any outstanding national resourcewater or toresultinany harmful
effectson populationsof threatened or endangered speciesor critical habitat, asdefinedinthe Federal
Endangered Species Act (PL 93-205) asamended through October 7, 1988, or in K.S.A. 1991 Supp.
32-960 and K.A.R. 115-15-3.

Surface waters classified as Outstanding National Resource Waters are waters deemed, by the
department or the public, to have high recreational or ecological value. These waters are generally
located in national or state parks, federal or state game reserves, or are waters that are ecologically
unigue. KDHE classifiesthesewatersas ONRWSsto protect the extraordinary and uncommon nature
of theecosystems. KDHE acknowledgesthat there may be certain watersinthe statethat aredeserving
of thisclassification but have not yet been given the classification. KDHE encourages the public to
take the opportunity to nominate waters it believes are deserving of the ONRW classification.

If the public believesthere are certain watersthat are deserving of reclassification, then the person(s)
must contact KDHE in writing requesting the surface water be reclassified an ONRW. The request
should state the exact location of the surface water and the resource, unique ecosystem, or specia
circumstancesthat justify thereclassification. KDHE will evaluateall available dataand information
to determine the chemical, physical, and biological integrity of the nominated surface water.
Additional studiesmay berequired before KDHE isableto determineif the surface water should be
classified asan ONRW.

If KDHE concludesthat anominated surfacewater isdeserving of the ONRW classification, thenthe
publicwill havean opportunity to comment on thereclassification during aPublic Notice period and,
if enough interest or concern israised, a public hearing will be conducted.



